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STATEMENT OF QUESTION PRESENTED 


Whether the Board's finding that the strike was in 
violation of a no-strike agreement and therefore 
unprotected is supported by substantial evidence. 


Whether the fact that the strike did not have the 


approval of or was opposed by the Union leadership 


resulted in its being an unprotected concerted 


activity. 


This case has ‘not been before this Court previously 


under the same or a similar title. 


REFERENCES TO RULINGS 


The Decision and Order of the National Labor Relations 
Board presented for review was issued by the Board on June 


30, 1969, with two Board members dissenting. It is reported 


in 177 NLRB No. 104 and is contained in the Supplemental 
Appendix to be filed herein. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,478 


ALVIN SILBAUGH, JR., Petitioner 


Ve 


NATIONAL LABOR RELATIONS BOARD, Respondent 


ON PETITION TO REVIEW AND SET ASIDE AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 
BRIEF FOR THE PETITIONER 


STATEMENT OF THE CASE 
This case is before the Court on petition of the Petitioner, the 
Charging Party before the Board, pursuant to Section 10 (£) of the 
Labor-Management Relations Act, as amended (29 U.S.C. Sec. 160(£) 


to review and set aside an order of the National Labor Relations 


ee 
1/ The pertinent provisions of the statute are set out in 
Appendix A, infra. 


| 
Board issued on June 30, 1969, dismissing in its entirety the com- 
plaint herein, following the usual proceedings under Section 10 
of the Act. Two Board members, John H. Fanning and Gerald Brown 
joined in a dissenting opinion. The Board's Decision and Order 
are reported in 177 NLRB No. 104. This Court has juridiction 
pursuant to Section 10(f) of the Act. The Kroger Co. (Cleveland 
Division), the Respondent in the case before the Board, has in- 
tervened in this proceeding and is referred to herein as the 


Company. | 


THE PROCEEDINGS BEFORE THE BOARD 


| 
On a charge duly filed by the Petitioner the Board issued 


a complaint against the Company alleging violation of Section 8 
(a)(1) and (3) of the Act. The basis of the complaint was that 
the Company had discharged eight employees, including Petitioner, 
and disciplined 165 others because they had engaged in pro- 
tected strike from May 21 to May 28, 1967. The Company) defended 
on the grounds that although it contract with the ee 
been due to expire by its terms on April 8, 1967, that contract, 
including its no-strike clause, was extended by an oral | agree- 
ment between the Company and the Union on March 2 and wits in 


effect when the strike took place; that the May 21 strike was 
| 


2/ "Union" as used in this brief refers to Local 197 of the 


International Brotherhood of Teamsters, Chauffeurs and Ware- 
housemen of America. 


3/ 


prohibited by the no-strike clause of the extended contract ; 
that the strike was not authorized or sanctioned by "the Union" 
and was initiated and conducted in contradiction of the instruc- 
tions of "the Union''; and that, for these reasons the strikers 
were properly discharged and otherwise disciplined. 


It is undisputed that a majority of the employees in the 


bargaining unit covered by the contract between the Union and the 
4 


Company participated in the strike (Tr. Ex. p. 10, fn 8). 

The Trial Examiner found that a valid no-strike clause ex- 
isted at the time of the strike, that the strike was a violation 
of that clause, that it was "immaterial and irrelevant" that a 
majority of the employees struck and that the strikers had "no. 
license to defy their collective representative" and to take mat- 
ters into their own hands by engaging in a strike which impedes 
and undermines the bargaining process". For these reasons he 
concluded that the Company had the right to discipline or dis- 
charge the strikers. 


It would appear that the Trial Examiner did not reach the 


3/The Company did not contend in its answer that there was a 
different no-strike clause in effect under the oral extension 
agreement than the one contained in the basic contract. 


4/The parenthetical references herein to "Tr. Ex. p.__" and"R. 
__" are to pages of the Trial Examiner's Decision and the 


transcript of the hearing, respectively. 


Company's defense that the strike was in derogation of the bargain- 
ing agent and had not been sanctioned or ratified by the Union. At 
page 2 (fn. 2) of his decision he stated that he deemed it unnecess- 
ary to consider this contention. At pages 13 to 14 he made ex- 
tended comments on this issue which should be considered dicta in 
the light of his categorical earlier statement. The dissenting 
Board members referred to this ambiguity in the Trial Examineer's 
Decision. 

The Board majority adopted the findings and conclusions of 
the Trial Examiner but elaborated materially on his findings con- 
cerning the terms of the no-strike agreement. In support of its 
holding that the no-strike clause continued in effect, it argued, 
quite illogically as will be shown, that "without the inclusion 
of the no-strike clause there would appear to be no logical or 
economic reason for the (Company's) willingness to accede to the 
Union's demands for wage retroactivity". Moreover, and without 
any evidentiary support, the Board majority conc luded that "the 
termination of the extended agreement was conditioned only upon 
a union authorized strike which both sides contemplated as a pos- 
sibility in the event a bargaining impasse might later be reached, 


but not before." 


In their dissenting opinion Board Members Fanning and Brown 


disagreed with the key finding that the no-strike clause was 


breached stating: 


The parties were merely providing for the continuation 
of existing contract terms on a day-to-day basis. The 
old contract's provision barring "the Union or its mem- 
pers" from striking "/d/uring the term hereof" clearly 
has no applicability to this ad hoc, day-to-day con- 
tractual arrangement. And the parties so indicated by 
conditioning the continuation of the arrangement on the 
absence of a union strike. This condition plainly ne- 
gates any intention to retain the contractual ban on 
strikes during this negotiation period. The term of the 
prior contract had expired and with it went the Union's 
agreement not to strike. 


Moreover, the dissenting members argued that the statutory policy 


served by the principle of removing protection from strikes in 


breach of no-strike clauses is not applicable to a day-to-day 


contract extension such as that in the instant case. They also 
expressed disagreement with the Trial Examiner's condemnation of 
the strike as a defiance by the strikers of their collective 

representative and they challenged the relevancy of his findings 


that the strike had not been officially sanctioned. 


I. THE FACTS 


A. The Evidence Concerning the Extension of the Contract 


The following facts, found by the Trial Examiner, are undis- 
puted: For a number of years the Union has been the bargaining 
representative for a unit of warehouse, bakery maintenance and 
garage maintenance paployees at the Company's Solon, Ohio ware- 
house. There were about 260 employees in the unit (R. 173). A 
collective bargaining agreement had been executed for a term end- 
ing April 8, 1967 and from year to year thereafter unless either 
party served written notice 60 days before any anniversary date 
of a desire to terminate or modify the agreement. That agreement 
included a no-strike clause which read as follows: 

"During the term hereof the Union agrees that there; shall 

be no strike or other interference with or interruption 

of the normal conditions of the Employer's business by 

the Union or its members (G.C. Ex. 3, Art. 9). 

On February 3, 1967 the Union gave written notice of its desire 
to terminate or modify the agreement and, on February 8 requested 
a meeting to discuss contract changes. There followed a bargain- 
ing meeting on February 20 at which the Union was represented by 
Burns, its president and Trito, its business agent. Burns asked 
Bedell, the Company's labor relations representative and chief 
negotiator, whether the Company would agree to make any esom 
tiated wage increase retroactive to the April 8 contract termina- 


tion date if negotiations continued beyond that point. Bedell 


stated that the request was premature since the contract had six 


weeks to run. A second meeting was held on March 2 at which time 
Burns again raised the question of wage retroactivity. The only 
witnesses who testified about this meeting were three Company 
officials, Bedell, Ruble and Gidcomb. Since the Trial Examiner 
based his critical findings concerning the agreement that was 
reached at this meeting on the testimony of Bedell (Tr. Ex. p- 3), 
the complete testimony of Bedell on this issue is important. He 
testified as follows: 


A.***I made the proposal to the Union in answer to 
Mr. Burns' request in the prior meeting that the Company 
would agree as I testified to retroactivity on the usual 
basis of wage rates based upon the fact that the contract 
would remain effective, we would continue to honor the 
contract, that the Union do likewise, that we would make 
any adjustments in wage rates retroactive. If the Union 
took economic action on its own, however, such wage ad- 
justments would be renegotiable" (R. 168). 


kKREKReK KK 


Q. Now, isn't it true that you told him that the 
Company would make wages retroactive if there was no work 
stoppage, otherwise retroactivity would become a negoti- 
able issue? A. Uh-Huh. That is right. 


Q. And did you tell him that this was on the usual 
basis? A. That is right. 


Q. The current contract would be continued until we 
were notified of a strike by the Union? A. That is right. 


Q. Or that an authorized strike actually took place 
or that we reached a new agreement? A. That is right. 


Q. And that was, this provided the foundation for 
your belief or understanding that the contract had been 
extended on a day-t--day basis? A. That is right (R. 169). 


kKRKREKKEK 


Q. At no time, and so I amclear on this point, you 
are not contending that there was an indefinite extension 
of that contract, are you? A. I would contend that there 
was an extension of a contract until we were notified to 
the contrary. 
| 

Q. Notified of a strike? A. Notified of a strike 
or a pending strike. Sometimes notice is given. There 


was no definite extension per se of 30 days, 60 days, 90 . 
days, of this type (R. 169-170). 


Bernard Ruble, the Company's Personnel Manager, who, the Trial Ex- 


aminer found, “testified in a similar vein", actually testified as 
follows: That at the March2 meeting Burns asked if the Company 
would agree to retroactivity, to which Bedell replied that he 
would (R. 137); that Bedell stated that he had no objection to 
wage retroactivity "unless there was a work stoppage" (id) ; that 
the word "extension" was not used by anybody (R. 139); that his 
opinion that the contract was in effect when the strike started on 
May 21 was based upon his "past experience in these meetings" 
since "it has been our practice over the years that this: (an agree- 
ment on wage retroactivity) indicates that we will continue to op- 
erate under the present contract" (R. 115). Rockwell R. Gidcomb, 
the Company's Distribution Manager, testified on cross-examination 
that Bedell told Burns that he had no objection to retroactivity 
on wages only "unless there was a work stoppage” (R. 203-204) . He 


had testified on direct that Bedell stated that the Company had no 


objection to retroactivity on wages only from which he 
(Gidcomb) inferred "that the present contract would be in 
-effect until we signed a new agreement or if there was a 
strike called by the Union, itself" (R. 178). This is the 
extent of the testimony with respect to the terms of the 
alleged no-strike agreement. 

No Union witnesses testified with respect to the 
March 2 meeting. However, it is conceded that at least un- 
til the men were on strike no statement was ever made to 
them by any Union or Company representative to the effect 


that the contract had been extended or that they were bound 


by a no-strike agreement (xr. 27, 55, 57, 94, 102) or what 


the terms of the alleged no-strike agreement were. As is 
shown, infra, even at the Union meeting on May 7 at which 
Burns and Trito were present and at which the Union voted 
to strike, no mention was made by them of the existence of 
a no-strike agreement which prohibited the taking of strike 
action. Apparently the Union officers who had been present 
at the March 2 meeting either did not consider that there 
was an effective no-strike agreement or they elected to say 
nothing about it to the membership. The ignorance of the 
Union officialdom of the existence of a no-strike agree- 


ment is further demonstrated by the fact that Harold Friedman 


5/ 


who was appointed as administrator of the Union about May 17 
testified that he believed that the contract was in effect at 
the time of the strike because no one had given notice of a 
desire to teminate it (R. 252). When shown the timely contract 
termination notices sent to the Company by the Union on February 
3 and 8 (G.C. Ex. 64 & B), he said that he considered the con-. 


tract as being in effect for other reasons having nothing to do 


with the alleged extension agreement of March 2 (R. 254), 


5/ The Union had been under International trusteeship with 
William Presser, Chairman of Cleveland District Council 41 
as Trustee, for an undisclosed period. But Burns and) Trito 
had continued to function as local union officers. On about 
May 17, 1967 Harold Friedman and Jack Presser were designated 
as "Administrators" of the Union by William Presser (R. 240). 
Burns and Trito still held their respective offices after 
the end of the strike (R. 263). 


B. The: Events Leading Up To The Strike 


Negotiations continued after the March 2 meeting. As 
found by the Trial Examiner the Company made various pro- 
posals between March 2 and April 4 which were rejected by the 
Union membership. However, work continued after the April 8 
expiration date and the Company continued to observe the wages, 
hours and other conditions of the contract. 

On May 3 another negotiating session was held, with rank 
and file employees present for the first time in the person 
of the Petitioner and two other Shop Stewards (R-10, 18). 
Burns and Trito asked the Company for its final contract 
offer and the Company complied. This offer was presented 
to the membership at a duly constituted meeting on May 7, 
attended by about 150 employees and was unanimously rejected 
by them. A discussion then ensued concerning the taking of a 
strike vote and setting a strike deadline. There was conflic- 
ting testimony concerning the intent of the strike vote which 
the Trial Examiner resolved "based upon the minutes of this 


convocation" (Tr. Ex. p. 4). Since there is a question as to 


whether the Trial Examiner had the right to rely on the 


"minutes" for any purpose whatever, it is necessary to set out 
the facts relating to their receipt in evidence: Minutes were 
indeed taken at the meeting (R.13). However, there is no evi- 
dence that Respondent's Exhibit 7 is the minutes or that it 


was written by the secretary or anyone else who was present at 


the May 7 meeting or that it correctly states what happened at 
the meeting. Thus, Harold Friedman, the appointed administra- 
tor of the Union since about May 17, testified that Respon- 
dent's Exhibit 7 was taken "from files over which (he has) 
custody" (R243) and that to the best of his knowledge it is 
the minutes of the May 7 meeting (id). Friedman, who had not 
been present at that meeting, was unable to state who took 

the minutes (R-244) nor is there any testimony as to when or 
how this document found its way in his files. In overruling 
the objection of Counsel for the General Counsel to the re- 
ceipt in evidence of Respondent's Exhibit 7, the Trial Exam- 
iner stated (R 245): : 


"rt don't see that it is prejudicial in any way, even 
though this witness was not present and did not take 


the minutes. It can be more probative of the testi- 

mony of your (i.e. The General Counsel's) people. 

IT will overrule the objection and admit it into evi- 
| 


dence’. (Underlining supplied). 
Nevertheless, the Trial Examiner accepted in toto the con- 
tents of this unauthenticated, "non-pre judicial" exhibit and, 
on that basis, refused to credit the testimony of any jof the 
General Counsel's witness which was inconsistent with the 


exhibit. 


Respondent's Exhibit 7 recites that the Company's final 
offer was rejected unanimously, following which a secret 
ballot strike vote was adopted by a vote of 140 to 7 to strike 
the Company on May 21. These facts are not in dispute. How- 


ever, there is a sharp dispute as to whether, as stated in 


Respondent's Exhibit 7, there were any conditions attached 

to the strike vote. Respondent's Exhibit 7 states that before 
strike vote was taken the Chairman stated that he would 
entertain a strike deadline until all efforts at bargain- 
had been exhausted and that it was then stated that the 

strike deadline would be meant only as a "bargaining point" 


to show the Company that the men were ready to strike. None 


of the four witnesses eee the General Counsel who testi- 


fied concerning this meeting testified to any such statements 
and, curiously enough, none of them was even asked on cross~- 
examination whether such statements had been made. 

Silbaugh testified that when the strike vote was taken 
Trito said "if this is what you want O.K." (R. 14) and that 
particular pains were taken to make sure that the minutes 
clearly indicated that) May 21 was the strike deadline (R. 15). 
His testimony was substantially corroborated by Bartoroni 
(R. 53-54) Shriver (R. 94-95) and Wilfred Cunningham (R. 101- 
102). Indeed, during the testimony of Cunningham, both the 
Company Counsel and the Trial Examiner suggested that his 
testimony concerning the strike motion adopted at the May 7 
meeting was cumulative (R. 101-102), the Trial Examiner 
stating, "There is no credibility issue on these matters, is 
there?" (R. 102), to which Company Counsel replied, "We are 


certainly not disputing the fact that such a vote was taken 


6/7 Silbaugh, Bartoroni, Shriver and Wilfred Cunningham. 
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and that the minutes were reread once or twice to the group" (id). 


Nevertheless, the Trial Examiner credited the "minutes" as against 
the testimony of these witnesses with respect to the nature of the 
strike vote adopted at this meeting. | 
Moreover, the Trial Examiner found that at the May 7 meeting 
Burns and Trito informed the membership that no strike could take 
place before "the Joint Council and the International Union had 
approved this course of action" (Tr. Ex. p. 5). There is no evi- 
dence whatever to support this finding. Respondent's Exhibit 7 
is completely silent on this point. All of the General Counsel's 
witnesses denied that such a statement had been made although 
they readily agreed that Burns had said that he would report the 
action taken at the meeting to William Presser (R. 16, 30+31, 55, 
63, 98), except that Wilfred Cunningham stated that Burns or Trito 


advised them that he would have to get approval from "someone 
7 


higher up" in order to get the strike "sanctioned" (R. 104) ° 
Samuel Cunningham, called as a witness by the Company gave no 
testimony whatever on this point. Burns and Trito did not testify. 
Thus, the Trial Examiner's finding that Burns and Trito informed 
the membership that no strike could take place before the Joint 
Council «.- che International Union had approved it is based 


entirely on Wilfred Cunningham's much less specific testimony, 


7/ The significance under the Teamsters constitution, of getting 
a strike "sanctioned" is discussed infra at p. 25-27. 
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quoted above, coupled with the Trial Examiner's speculations 
(wholly erroneous, as will be shown) as to the interpretation of 
the Teamster's Constitution. There is no evidence to support 
this finding. 

On the day following the May 7 meeting Burns informed Gidcomb 
that the membership had rejected the Company's final proposal and 
had voted to strike in two weeks (Tr. Ex. p. 6, R. 170-171). This 
information was promptly communicated to Bedell who construed it 
as meaning that a strike would occur on May 21 if a contract had 
not been reached by that date (R. 171). No questions were raised 
by Bedell or Gidcomb as to whether or not the strike had been 
“authorized” or "sanctioned" and Bedell assumed that there might 
be a strike on May 21 (id). 

On May 19 the company representatives met with Harold Fried- 
man and Jack Presser, the newly appointed Union administrators 
(R. 240). Bedell told Friedman that he understood that a strike 
might occur on May 21 to which Friedman replied that there would 
be no strike on the 21st but there might be one on the 25th, the 


date being changeable dependent on the progress made in negotia- 


tions (R. 163, 172). No one suggested that a strike on either 


date would be a breach of the no-strike agreement. The Trial Ex- 
aminer found that Friedman told Bedell that he was there to see 
whether the Union's request for strike sanction should be honored 


or not, ignoring Friedman's testimony that the Union had not re- 


quested strike permission (R. 246). Little progress was made at 
the meeting because of Friedman's unfamiliarity with the aig 
negotiations and a further meeting was scheduled for June 1 or 2 
(R. 164). 
Following the meeting Friedman was presented with a Neeneton 
signed by about 100 employees requesting a special meeting to 
discuss and vote on the new contract proposal. Friedman said he 
would hold such a meeting at a future date. However, someone had 
posted a meeting notice for Sunday, May 21. At that time about 
200 employees appeared at the Union Hall in response to the meet— 
ing notice and then dispersed when none of the Union officials 
appeared. That evening a majority of the employees in the bar- 


gaining unit struck (Tr. Ex. p. 9). 


C. The Strike and The Discharges 


Upon the commencement of the strike company officials told 


the strikers that the strike was a wildcat strike and that they 
were violating the contract. The company also advised Presser 
that the employees were striking and picketing in violation of the 
agreement (R. Ex. 3). Presser replied, stating that strike sanc- 
tion had not been granted by the Joint Council and that this was 
a wildcat strike (R. Ex. 4). The Company then informed all the 
strikers by telegram that the strike had not been authorized by 
the Union and that "your failure to return may result in your be- 
ing replaced" (R. Ex. 5). The telegram made no mention of the 
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strike being in breach of contract. The Trial Examiner also 


credited the testimony of Friedman that he told the men to return 
to work because the strike was unauthorized, that the contract 
was in effect because "the contract continues from year to year 
unless terminated", that it had not been terminated and "that a 
request was made upon the company to continue it and at no time 
was the company notified of termination" (R. 262-263). Friedman 
was obviously laboring under the same misapprehension as to the 
status of the contract during the strike as he was when he testi- 
Fied at the hearing (R. 252, 254). 

The strike ended on May 28 and the men then offered to re- 
turn to work. Petitioner and the other seven employees named in 
the complaint were refused reinstatement and discharged because 
of their active role in the strike. 165 of the remaining strikers 
received warning notices and were placed on probation for nine 


months because of their participation in the strike. 


ARGUMENT 


I. The Board's finding that the strike was in violation 
| 

of a no-strike agreement and therefore unprotected is 

not_ supported by substantial evidence. 


On March 2, 1967 the Company and the Union agreed that the 
eventual wage settlement would be applied retroactively provided 
‘there was no strike; if a strike occurred the wage retroactivity 
would be negotiable. It was understood that this agreement was 
on the “usual basis'' which meant that the parties would continue 
to operate under the old contract on a day-to-day basis until a 
new agreement was reached or a strike occurred. The Board ma jor- 
ity twisted this simple and not uncommon arrangement into an 
elaborate agreement that the no-strike clause of the old contract 
would be continued in full force and that no strike action 
could be initiated until a bargaining impasse occurred and, even 
then only if it were approved by the Cleveland Joint Council and 
the president of the Teamsters International as specified in the 


constitution of the International. These findings not only have 


no evidentiary basis but are logically insupportable. 


In finding that the old no-strike clause was continued in 


effect the Board majority stated: 


"Without the inclusion of the no-strike provision there 
would appear to be no logical or economic reason for 
the Respondent's willingness to accede to the Union’ s 
demand for wage retroactivity". 
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With due deference to the Board's alleged expertise, the obvious 
fact is that the Company did not agree unconditionally to wage 
retroactivity. On the contrary, by expressly conditioning its 
agreement on the absence of a strike it sought to use wage retro- 
activity as a strong economic inducement to its employees to re- 
frain from strike action. That such an arrangement is based on 
both logical and economic considerations is so plain that it 
should be apparent even to the uninitiated. It is equally clear 
that there was no agreement that there would be no strike. On 
the contrary, the agreement envisaged that a strike might occur 
and, to discourage such action the parties specified what the 
consequence of a strike would be: the end of the company's ob- 
ligation to apply the ultimate wage settlement retroactively. 

On this point all three of the Company's witnesses, Bedell, 
Ruble and Gidcomb, were agreed. 

The Board's finding that the no-strike clause of the old 
contract continued in effect is, under these circumstances, logic- 
ally insupportable. That no-strike clause barred a strike by the 
Union or its members" during the term hereof". The term of the 
contract had expired on April 8. It had not been extended for 
any specified period, but merely on a day-to-day basis and its 
continuance was specifically predicated upon the absence of a 
strike (R. 150,.169-170). Thus, the Board is in the position of 


arguing that a contract clause prohibiting a strike during its 


term is applicable to a situation in which the parties have 
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agreed that the term of the contract ends upon the commencement 

i of a strike. It seems apparent that the provisions of the old 

| mo-strike clause as written cannot and were not intended to be 

applicable to the situation with which we are dealing. This 

was recognized by the dissenting Board members (see p.6, supra). 
There is not a shred of evidence to support the finding of 

the Board majority that under the March 2 agreement the old con- 

i tract, including its no-strike clause, was to remain in effect 


until such time as a new contract was agreed upon or the Union 


| decided to end negotiations and seek other means of achieving 


its economic demands". The ambiguous testimony of Bedell, upon 
| 

which this finding allegedly is based, was that the contract was 

i extendéd on a day-to-day basis until "we were notified of a 


| strike by the Union" or "a pending strike" or that an "author- 


ized strike" actually took place (R. 169-170). It is clear from 
i the evidence, and particularly the testimony of Bedell, that whe- 
ther the Union desired to continue negotiations and strike to im- 


prove its bargaining position, or break off negotiations and 


| 
' strike, the result would be the same because in either case the 


’ extension agreement and the retroactivity agreement would 
, automatically terminate. Bedell as well as the other Company 


: witnesses testified categorically that if "a work stoppage" 


occurred wage retroactivity would become a negotiable issue 
(R. 169, 137, 139, 203-204). There is no rational basis for 
concluding that the witnesses were talking about different 
types of stoppages or strikes in testifying to their under- 
standing of the wage retroactivity agreement and the day-to- 
day contract extension. Obviously, the work stoppage that 
would end the retroactivity agreement would also end the day- 
to- day contract extension. But the Board majority, because 
it could not otherwise’ see any logical or economic reason for 
the retroactivity agreement selected the strongest of the 
terms used by the witnesses, (i.e., "strike! "stoppage", 
"pending strike" and “authorized strike"), and arbitrarily 
fixed upon the undefined “authorized strike'' as being what 
the extended agreement allowed, and then only after a bargain- 
impasse. It then adopted the Trial Examiner's definition 
of an “authorized” strike as being one approved by the Joint 


Council and the International. 


A fair appraisal of all the evidence requires the conclu- 


sion that there was, in fact, no specific discussion of an ex- 
tension of the contract or the terms of an extension. Thus, 
Personnel Manager Ruble testified that the work "extension" was 
not used and that only the past practice of the parties led him 


to conclude that the retroactivity agreement meant that "we 


will continue to operate under the present contract" (R.115, 
134). . Distribution Manager Gidcomb testified to the same effect 
(R. 178). Therefore, the Trial Examiner's reference to "Bedell's 


uncontradicted testimony" concerning the agreement reached on 


March 2 is quite inaccurate, since, to the extent that Bedell 


testified that he discussed the terms of the extension agreement 
on March 2 he was clearly contradicted by Ruble and Gidcomb both 
of whom testified that the agreement to continue to operate 
under the old contract was not expressed at all but was implied 
from the agreement on wage retroactivity. The evidence as a 
whole does not support the finding that there was an expressed 
agreement on a contract extension on March 2 and on the terms 

of such an agreement. To the extent that there was an implied 
agreement it was no more than that the parties would continue to 
operate under the old contract until a new agreement was reached 
or a strike or work stoppage occurred. 

It is apparent that the Union officials did not consider 
that they were under the restraint of a no-strike Sesens Thus, 
at the Union meeting on May 7 when the strike vote was taken, 
whatever else Burns and Trito may have said, it is not claimed 
by anyone that they told the members that a strike would violate 
the no-strike clause. Even when Friedman, the newly appointed 
administrator appeared on the scene on May 19 and was asked by 
the Company about the possibility of a strike on the 21st, 


neither he nor any of the Company representatives made any 
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allusion to the existence of a no-strike clause or any claim that 
such a strike would violate the contract. If a strike on May 21 
or May 25 would have been violative of a no-strike agreement, one 
would expect that Bedell, Ruble, Gidcomb or Friedman would have 
mentioned that critical fact, particularly since Bedell under- 
stood that Friedman had been sent in to decide whether the Union 
should be given strike sanction (R. 162). 

It is uncontradicted that none of the employees were in- 
formed at any time prior to the strike, that a strike would 
breach the no-strike clause. After the strike had started the 
Union officials told the strikers that it was a wildeat strike, 
meaning that it had not been “authorized” or "approved" (R. 185). 
The Company officials, to be sure, told the strikers that they 
were violating the contract but gave them no explanation as to 


the nature of the contract they were allegedly violating. The 


explanation that Friedman allegedly gave the strikers with re- 


spect to the status of the contract was completely inaccurate, 
including the assertion that "the contract continues from year 
to year unless terminated", that it had not been terminated, 
that the Company had not been notified of termination and that 
strike permission had not been granted by the Joint Council and 
the International Union (R. 262-263). 

The critical finding of the Board majority was that the 


extended agreement and its no-strike clause could be terminated 
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only by a “union authorized strike" and then only in the event 
that "a bargaining impasse might later be reached and not before"! 
It is significant that the Trial Examiner did not find that the 
March 2 agreement prohibited a strike before a bargaining impasse 
had been reached. Thus, the Trial Examiner found that the Union 
and the Company agreed that they would continue "to honor the 
terms of the current agreement until such time as a new pact’. was 
executed or the Union decided to engage in an economic strike" 
(Tr. Ex. p. 3). There is not a word in the testimony of Bedell, 
Rubel and Gidcomb, the only witnesses who testified on this point, 
that a bargaining impasse was a precondition of a lawful strike. 
The Board majority cites no evidence to support this most; sub- 
stantial elaboration of the Trial Examiner's finding, for there 

is no such evidence. To be sure, the Trial Examiner found, albeit 
improperly, as will be demonstrated, that at the May 7 meeeting 
Burns and Trito informed the membership that "no cessation of 


| 
work would result from an affirmative strike vote until’a bar- 


gaining impasse had been reached" (Tr. Ex. p.6) but this ‘state- 


ment had no reference to the agreement reached on March Wd ase 
rather referred to the circumstances under which the strike might 
be approved by the Union leadership. This is apparent from the 
credited testimony of Wilfred Cunningham and the dubious "min- 
utes" of the May 7 meeting on which the Trial Examiner rélied 


(Tr. Ex. p. 5). In sum, there is simply no, evidence to support 


Board's finding that the parties agreed on March 2 that no 
strike could be instituted unless a bargaining impasse had been 
reached. 

With respect to the further finding by the Board majority 
that the only type of strike which was permissible under the 


March 2 agreement was a "union authorized strike", there is, 


again, a dearth of supporting evidence. While the Board major- 


ity did not undertake to explain what it meant by a "union author- 
ized strike", it is a reasonable assumption that it meant a 
strike approved by the Joint Council and the International Union 
pursuant to the Trial Examiner's interpretation of the terms of 
the Constitution. As noted above none of the witnesses who 
testified about the March 2 meeting testified to any such con- 
dition and the Trial Examiner did not find that such a condition 
was part of the agreement (Tr. Ex. p-3). What the Board major- 
ity did here was to engraft on the March 2 agreement the find- 
ings made by the Trial Examiner concerning the remarks of Burns 
and Trito at the May 7 membership meeting (Tr. Ex. p-6) which 
were completely unrelated to the March 2 agreement. 

If the Board majority, like the Trial Examiner, was under 
the impression that under the Teamsters' Constitution "strike 
action must be blessed by higher authority before it can be 
taken" (Tr. Ex. P. 5-6) it simply misread the Teamsters’ Con- 
stitution. Thus, the Trial Examiner quoted from Article XII, 


Sections 1(b) and 1(c)' of the Teamsters' Constitution (G.C. Ex.5, 


p. 76-78) as requiring prior approval of strike action by the 
Joint Council and the International Union before it could be in- 
itiated (Tr. Ex. p- 5-6). He brushed aside the testimony of 
Silbaugh to the effect that the sanctioning or approval of a 
strike by the International or the Joint Council related only to 
the entitlement of the strikers to strike benefits and not to 
the legality of the strike (R. 46-47). But the Teamsters’ Con- 
stitution states explicitly that the lack of approval by the 
Joint Council and the International Union does not affect the 
legality of the strike but only the entitlement of the strikers 
to strike benefits. Thus, Article XII, Section 10 (G.C. Ex.5, 
p- 86) states: 

"Nothing herein contained concerning the manner 

of calling strikes or concerning the legality of 

strikes for the purpose of obtaining the payment 

of International Union out-of-work benefits shall 


affect the legality of the strike in respect to 


the employer against whom the Local Union insti- 
tuted such strike;---". 


And Article XII, Sec. 3 (G.C. Ex. 5, p. 80) states that any 


Local Union engaging in a strike without prior approval may be 
denied out-of-work benefits. Thus, when Silbaugh testified that 
'a sanction was not required" under the International Constitu- 
tion in order for a lawful strike to be initiated (R. 47), he 
was exactly correct; and in finding that under the Teamsters’ 


Constitution "strike action must be blessed by higher authority 
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before it can be taken", the Trial Examiner was wholly mistaken. 
Thus, it is clear that (1) as between the Union and the 
employer, the Teamsters' Constitution does not require that a 


strike be sanctioned or approved in order for it to be "author- 


ized", and (2) there is no testimony whatever, and no finding 


by the Trial Examiner that at the March 2 meeting it was agreed 
that a strike had to have Joint Council or International Union 
approval before it could be instituted. If this is what the 
Board majority meant by its reference to an "authorized" strike, 
its finding is unsupported by evidence. 

The existence of a valid no-strike agreement, affecting 
as it does the right of striking employees to the protection of 
the Act, should be proved by clear and convincing evidence by 
the party relying upon it. Mastro Plastics Corp. v. NLRB, 350 
U.S. 270, NLRB v. Lion Oil Co., 352 U.S. 282, Western Contract- 
ing Co., 139 NLRB 1299, enf'd 322 F.2d 893, CA 10(1963). Such 
proof is completely lacking in this case. The only elements in 
the agreement of March 2 that are reasonably definite are (1) 
that the company agreed to apply the ultimate wage settlement 


retroactively provided that if a strike or stoppage occurred, 
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8/Since the Trial Examiner refused to credit the testimony of 
che General Counsel's witnesses concerning the discussion of 
the strike vote at the May 7 meeting largely because of his 
mistaken interpretation of the Teamster's Constitution (Tr. Ex. 
p. 5-6) it would appear that his findings in this regard should 
be reevaluated. 


the retroactivity issue would be negotiable; (2) that the par- 
ties would continue to operate under the old agreement on a 
day-to-day basis until a new agreement was reached or a strike 
occurred. In the face of the credited testimony of Company 
witnesses that the contract extension was on a day-to-day 
basis the Board found that the contract was extended until a 
bargaining impasse was reached. In the face of testimony |by 
Company witnesses that the day-to-day extension was to be term- 
inated in case of a strike or stoppage, the Board found that 
only a strike duly authorized by the Joint Council and the In- 
ternational Union would have this effect. The Board's con- 
clusion regarding the existence of a no-strike agreement and 
the terms and conditions of that agreement are based, not on 
evidence but upon surmise, speculation, a mis-reading of the 
Teamsters' Constitution and a lack of understanding of the 
tactical value to the Company of the conditional wage retro- 


activity agreement. 


The Board's findings are entitled to respect if they are 


justified by a fair estimate of the record as a whole. Uni- 
versal Camera Corp. v- NLRB, 340 U.S. 474,488,490. In the 
instant case the Board majority went beyond the findings of the 
Trial Examiner in its findings concerning the terms of the 
March 2 extension agreement and two Board members dissented 
from the majority view. A fair estimate of the entire record 


requires the conclusion that all that the parties agreed to 
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was to continue to operate under the old contract until either 


a new contract was arrived at or a strike or stoppage occurred. 


This being the case the May 21 strike did not violate the agree- 


ment - it terminated it. 
Under these circumstances, the observations of this court 


in International Union, United Mine Workers of America v. NLRB, 


International Union, nite ee ee 


257 F. 24 211, CA D.C. (1958) are very much in point: 


MWe sense inithe Board's treatment of the problem a 
preference for an interpretation which results in a 
‘no strike agreement, if the writing is susceptible 
of such an interpretation. In International Brother- 
hood of Teamsters v- W. 1. Mead, Inc., C.A. 1, 230 
F.2d 576, and United Construction Workers v. Haislip 
Baking Co., C.A. 4, 223 F.2d 872, there are expres 
sions which support the Board's preference. Such a 
preference is, however, no justification for, by the 
benevolent interpretation, making a contract for the 
parties which, to a moral certainty, they did not 
make for themselves. Further, as to the problem of 
interpretation, section 13 seems to us to have a 
bearing. It says: 

"Nothing in this Act except as specifically 
provided for herein, shall be construed so as either 
to interfere with or impede or diminish in any way 
the right to strike, or to affect the limitations or 
qualifications on that right.' 

This section forbids a free interpretation of 
the Act itself in such a way as to find in it im- 
plicit inhibitions of the right to strike. It seems 
to us that the spirit of the section also is an_ad- 
monition to deciding tribunals not to interpret am= 
biguous provisions of contracts as amounting to no 
strike’ agreements." (p. ¢1/-216, un erlining supplied). 


The situation in'the instant case is closely analogous to 
that in Lion Oil Co.,'supra- In that case one of the questions 
before the court was whether a typical no-strike clause barred 


a strike upon a mid-term wage reopener. What the Supreme Court 
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said in answering that question in the negative is fully ap- 


plicable here: 


"Nor can we accept respondent's alternative con- 
tention that, even apart from Sec. 8(d) the strike 
was in breach of contract and the strikers for! that 
reason not entitled to relief at the hands of the 
Board. Respondents rely ypon Labor Board v. Sands 
Mfg. Co., 306 U.S. 332. In Sands, as in this case, 
the contract did not contain an express no-strike 
clause. Employees there refused in the course: of 
the contract to continue work 'in accordance with 
their contract'. Id., at 344. The refusal occurred 
midway: in a fixed-term contract which did not pro- 
vide for modifications during its term. This Court 
sustained the propriety of the employer's action in 
discharging the employees. Here the strike occurred 
at a time when the parties were bargaining over mod- 
ifications after notice and in accordance with the 
contract. Where there has been no express waiver of 
the right to strike a waiver of the right during 
such period is not to be inferred." 


In the instant case the strike occurred after the expiration 

of the stated contract term when the parties were bargaining 
over modifications after due notice and in accordance with the 
contract. Under such circumstances, even more strongly than 

in Lion Oil Co. where a mid-term strike waiver was involved, an 
express waiver of the right to strike must be proved by clear 
and convincing testimony. The right to strike guaranteed in 
Section 13 of the Act should not be impaired by interpreting 
what was, at best, a vague and ambiguous understanding, as a 


no-strike agreement. 


Assuming, arguendo that, as found by the Trial Examiner, 
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"the no-strike clause in the old contract-~-was extended by 
mutual consent of the parties" (Tr. Ex. p. 14) and assuming that 
the strike was in breach of that agreement, this, in itself is 

no warrant for holding the strike to be unprotected by the Act. 
The day-to-day extension of the contract was admittedly term- 
inable by a strike, if not precisely this kind of strike. This 
sort of contract does not provide for industrial peace or stab- 
ility for any stated period whatever. In such a situation, 
weighing the protection of the right to strike, one of the found- 
ation stones of our national labor policy, against the principle 


of promoting stability in labor relations requires the conclu- 


sion that the former must take precedence over the latter when 


the contractual arrangement is one that does not mandate any 
definite period of industrial peace. This concept was voiced by 
the dissenting Board members as follows: 


"In addition, the statutory policy served by the prin- 
ciple of removing protection from strikes in breach 

of no-strike clauses is the maintenance of industrial 
peace and stability during the term set by the con- 
tract. This policy objective is not present here, 
where there is no fixed term contract and the parties 
are negotiating for a new agreement. While there may 
be valid reasons for executing and honoring day-by- 
day no-strike commitments during contract negotiations, 
they are not supplied by the cases cited by the Trial 
Examiner. In short, we are unable to find sufficient 
evidentiary or statutory policy basis for denying pro- 
tection to the May 21-18 walkout." 


This is not a situation like those in Sands Mfg. Co., 306 U.S. 
322 or Scullin Steel Co-, 65 NLRB 1294, where the strike was 


in breach of a definite contract for a stated term. Even on the 
theory of the Trial Examiner, a strike on May 21 would have been 
proper and protected if it had been blessed by Friedman or 
William Presser and/or by the Teamsters International. re this 
is so, what principle of labor policy dictates that a strike on 
that very same date, supported by a majority of the employees 
should be unprotected? This is not a case like Artim Transport- 
ation System, Inc. v. NLRB, 396 F2d 359, CA 7 (1968) where the 
contract specifically required that the union's authorized rep- 
resentatives should have sole authority to act for the union in 
calling or instituting strikes. 

One other aspect of the decision of the Board na jority re- 
quires comment. It alludes to the fact that the Company con- 
tinued "to respect all phases of the contract, ine luding check- 
off and payments into the health and welfare fund" as eee 
some special significance. In the first place, the Company 
could not have unilaterally made any changes in wages, hours or 
working conditions without committing an unfair labor practicce. 
NLRB _v. Fant Milling Co., 360 U.S. 301; NLRB v- Union Mea. Co., 
179 F.2d 511, CA 5 (1950); NLRB v. Parma Water Lifter Cou, 211 
F.2d 258, CA 9 (1954). Moreover, it was obliged under the Act 
to continue to deal with the Union with repect to grievances re- 


gardless of the existence or non-existence of a contract. 
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Harnischfeger Corp- 103 NLRB 47. Absent a contractual obliga- 
tion, the Company could have discontinued to check off Union 
dues but only an employer who was looking for trouble would 
have taken such a step. The fact is that the parties agreed to 
operate under the old contract on a day-to-day basis and that 
is all they agreed to,’ a not uncommon arrangement which imposes 


no materially greater obligation on an employer than what the 


law requires him to do in any case. The implication by the 


Board majority that the continued observance of the contract 
terms after April 8 were evidence of anything more than that 
the parties were operating under the old contract on a day-to- 


day basis is completely unwarranted. 


II. The fact that the strike did not have the 
approval of or was opposed by the Union — 
leadership did not make it an unprotected 
concerted activity. 

It has been shown that the strike was not in violation of 
a no-strike agreement. As has been pointed out (supra, p-5) 
the Trial Examiner stated that he deemed it unnecessary tol con- 
sider the Company's defense that the strike was unprotected be- 
cause it was 'in-derogation and destructive of the Union's bar- 
gaining position, and was neither sanctioned nor ratified by 
the Union" (Tr. Ex. p.2, fn. 2). It would therefore appear that 
the comments of the Trial Examiner on this issue (Tr. Ex. p. 13- 
14) were mere surplusage since his decision and that of the 
Board were based solely on the alleged breach of a valid no- 
strike agreement. The Board majority, in adopting the findings 
and conclusions of the Trial Examiner, made no reference to his 
ambiguous treatment of the Company's defense, quoted above, not- 
withstanding the discussion of that aspect of the decision in 
the dissenting opinion. 

Since the Trial Examiner made extended comments relating 
to the contention that the strike was in defiance or in dero- 
gation of the bargaining agent, we deal with it here. ! 

It is to be noted that the Union, which consisted of ‘the 


Company's employees, was the recognized bargaining agent, and 


not the Joint Council, the Teamsters International, the Trustee 


or the Administrator appointed by the Trustee. The strike had 
the support of a solid majority of the employees. At the May 
7 meeting the secret ballot strike vote was by an overwhelming 
majority of those present and the rejection of the Company's 
final contract proposal was by a unanimous vote. Regardless 
of the precise terms of the strike vote, there is no question 
but that the actions taken at this meeting reflected the dis- 
satisfaction of ‘the union membership with the Company's pro- 
posal. No additional proposal had been made by the Company as 
of May 21, six weeks after the expiration date of the old con- 
tract. As the dissenting opinion states, the record shows 
that the strike was intended to show only that the employees 
were dissatisfied with the Company's proposals and to attain 
the same substantive objectives as the Union contract demands. 
This is clear from the testimony of Silbaugh (R. 34-35) and 
Bartoroni (R. 67-68, 83). In brief, the strikers were merely 
applying economic pressure to obtain the Union's (i.e. their 
own) bargaining demands. The Company's concession that the 
strike was supported by a majority of the employees in the 
bargaining unit (Tr. Ex. p. 19, fn. 8) was inevitable since 
the Company discharged or disciplined 173 employees for par- 
ticipating in the strike out of a total of about 260 employees 


in the unit (R. 173,177). The testimony was that about 200 em- 


ployees struck (R. 42, 57, 92-93), a modest estimate in the 


light of the fact that the Company sent telegrams to 245 em- 
ployee urging them to return to work (R. Ex. 5, R. 192-193, 214). 
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Thus, it is clear that the strike had the support of a very 
substantial majority of the employees in the bargaining unit. 
It was, in a very real sense, a strike by the Union, the pas 
gaining agent. 

In NLRB v. Draper Corp. 145 F2d 199, CA 4 (1944) it was 
held that a strike by a minority group in an effort to inter- 
fere with collective bargaining by the duly authorized bargain- 
ing representative is not protected by the Act. However, this 
doctrine has no application to nor does it appear ever to have 
been applied to a situation in which the strike, although 
frowned on by the union leadership, was supported by a majority 
of the employees and was intended to reinforce the union's bar- 
gainig demands. Thus, the Draper doctrine has been applied in 
Harnischfeger v. NLRB, 207 F.2d 575, CA 7 (1953) where the 
court found that a comparatively small number of discontented 
employees struck to take charge and direct the actions of their 
chosen bargaining representatives; Plast-line, Inc. v. NLRB 278 
F.2d 482, CA 9 (1960) where "the strike was called and carried 
on by an irresponsible minority--in defiance of its bargaining 
representative;" Dazey Corp., 106 NLRB 555, where a minority 


group sought to induce the employer to act unilaterally, with- 


out first consulting the bargaining agent, in a matter clearly 
| 


covered by the existing collective bargaining agreement ; NLRB 


vy. Sunbeam Lighting Co. 318 F.2d 661, CA 7 (1963) where the 
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Court, in a dubious decision, held that a strike by a minority 
group while contract negotiations were still in progress and 
prior to the meeting at which the employer's offer was to be 
voted on, was unprotected activity. 
In addition to the fact that the strike in the instant 

case had solid majority support, it is distinguishable on the 
further ground that the strikers had no intent to displace or 
undermine the authority of the Union bargaining representatives. 
They did not seek direct bargaining with the Company nor did 
they evidence any dissatisfaction with their bargaining rep- 
vesentatives. Nor is there any evidence that the May 21 strike 
had substantive objectives in any way different from the Union's 
contract demands. Thus, as the dissenting Board members pointed 
out, 

"The 'defiance' thus inheres in the employees' 

Failure to obtain for their strike proper au- 

thorization or official sanction under the Union's 

constitution and bylaws. Admittedly the strike 

never won the official approval of the union 

leadership and thus, in their eyes, was a 'wild- 

cat' strike. However, any procedural irregularity 

or lack of official sanction is an internal union 

matter, having no relevance to employee Section 7 

rights under the Act" 
Moreover, as has been demonstrated, the Union's Constitution did 


not require official sanction as a precondition to a lawful strike 


nor did the March 2 wage retroactivity agreement between the Union 


and the Company require such official strike sanction. Absent 


such a contractual requirement, as pointed out by the dis- 
senting Board members, "any procedural irregularity or lack 


of official sanction is an internal union matter, having no 


relevance to employee Section 7 right under the Act." 
M & M Bakeries, Inc. 121 NLRB 1596, 1604, enfg. 271 F.2d 602 
CA i (1959); NLRB v. Deena Artware, Inc. 198 F.2d 645, 652 
CA 6 (1952), cert. den. 345 U.S. 906. In the latter case 


the court stated: 


"The failure of the union, in calling the strike, 
to comply with the provisions of its constitution 
did not make the strike an illegal one under the 
National Labor Relations Act. The Act guarantees 
to the employees the right to strike. Section 163, 
Title 29, U.S.C. The provisions of the union's 
charter cannot abridge that right. NLRB v. Star 
Publishing Co., 97 F.2nd 465, 470 (CcAan9) 5) or 
International Union, Automobile Workers v- O'Brien, 
339 U.S. 454. 


* 


Although we do not concede that majority support was 


required in order to make this strike a protected concerted 
activity (see dissent of Judge Swygert in NLRB v. Sunbeam 
Lighting Co., supra at p. 665), the fact that it had such 
support gives added reason for giving it statutory protec- 
tion. Western Contracting Corp. v. NLRB, supra; NLRB v- R. C. 
Can Co., 328 F.2d 974, CA 5 (1964). In the latter case ‘the 
court said (p. 979): 


"On the other hand, a union is, or at least should 
be, a democratic device. The very reason for its 
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existence is the existence of its members and others 
for whom the law says it acts, Consequently, the 
law should be slow to declare that members cannot 
speak effectively in behalf of their own organiza- 
tion and the aims and objectives which it collect- 
ively seeks to assert in their behalf." 


In the instant case the strike reflected the will of the mem- 
bership. That will had been expressed at the May 7 membership 


meeting when the members voted to strike on May 21 if no pro- 


gress was made in the negotiations. Whether this action was 


taken merely for bargaining purposes as found by the Trial Ex- 
aminer, we think erroneously, or in all seriousness, the fact 
is that it reflected dissatisfaction of the Union membership 
with the Company's proposal and their determination to stimu- 
late some progress in the contract talks. When May 21 arrived 
with no change whatever in the Company's proposal the member- 
ship struck, obviously thus hoping to accomplish what their 
May 7 strike vote had failed to accomplish. 

Since it is conceded that the strike had the backing of 
a majority of the employees in the unit, it constituted the 
action of Union, an "authorized" action in the sense that it 
reflected the will of the majority as distinguished from that 
of a dissident minority or splinter group. That the Interna- 
tional Trustee, William Presser, or the "administrator" whom he 
had just appointed, did not approve the action taken by the mem- 
bership in no way detracted from its character as an expression 


of the will of a majority of the members of the Union. 
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III CONCLUSION 


For the reasons stated, it is respectfully submitted 


' that the Board's order dismissing the Complaint be set aside 


and the case remanded to the Board for further proceedings. 


James C. Paradise 

American Building 

Central Parkway & Walnut Street 
Cincinnati, Ohio 45202 


Attorney for Petitioner 


APPENDIX A 


The relevant provisions of the Labor Management Relations 


Act, as amended (29 U.S.C. 151 et seq.) are as follows: 


Sec. 7. Employees shall have the right to self- 
organization, to form, join or assist labor organ- 
izations, to bargain collectively through represent— | 
atives of their own choosing, and to engage in other 
concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and 
shall also have the right to refrain from any or all 
of such activities except to the extent that such 
right may be affected by an agreement requiring mem- 
bership in a labor organization as a condition of 
employment as authorized in section 8 (a) (3). ) 


Sec. 8. (a) It shall be an unfair labor practice 

for an employer - 

(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 7., 
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(3) by discrimination in regard to hire or tenure of 
employment to encourage or discourage membership in 
any labor organization * * *. 
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Sec. 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either 
to interfere with or impede or diminish in any way 
the right to strike, or to affect the limitations or 
qualifications on that right. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,478 


—————————— 
ALVIN SILBAUGH, IR., 
Petitioner, 
v. 
NATIONAL LABOR RELATIONS BOARD, 


Respondent, 
and 


THE KROGER COMPANY (CLEVELAND DIVISION), 
Intervenor. 


el 


On Petition to Review an Order of 
The National Labor Relations Board 


_——— 


BRIEF FOR | 
THE NATIONAL LABOR RELATIONS BOARD | 


a 


COUNTERSTATEMENT OF JSSUE PRESENTED 


Whether the Board properly dismissed the complaint. 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of Alvin Silbaugh, Jr. 
hereafter referred to as “petitioner.” to review and set aside an order of 
the National Labor Relations Board, issued on June 30, 1969, pursuant to 
Section 10(c) of the National Labor Relations Act. as amended (61 Stat. 
136. 73 Stat. 519. 29 U.S.C.. Sec. 151, et seq.) dismissing a complaint 
against Kroger Co. (Cleveland Division) hereafter referred to as “the Com- 
pany”. The Board’s Decision and Order (Supplemental Appendix)! is re- 
ported at 177 NLRB No. 104. This Court has jurisdiction of the proceed- 
ing under Section 10(f) of the Act. 


I]. THE BOARD’S FINDINGS OF FACT 


The unfair labor practice complaint issued herein alleged, inter alia, 
that the Company violated Section 8(a)(1) and (3) of the Act by discharg- 
ing eight employees and placing an additional 165 on probation for having 
engaged in a protected work stoppage at the Company’s warehouse in Solon, 
Ohio. Briefly, the Board found that the walkout was in violation of a no- 
strike clause in the governing collective bargaining agreement which was ex- 
tended beyond its expiration date by the Union and the Company until 
such time as the Union authorized a strike. Since the Union had not au- 


thorized the walkout which took place herein, the extended no-strike clause 


! The Supplemental Appendix which includes the Trial Examiner’s and the Board’s 
opinions is not separately paginated. Consequently, in this brief “D&O” refers to the 
Board’s decision and order and “TXD” refers to the Trial Examiner’s decision. 


“A” references are’ to the testimony and exhibits reproduced in the 2-volume Appendix. 
Occasional “RX” and “GCX” references are to Respondent and General Counsel exhibits 
not reproduced in the Appendix. 
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was still in effect and the walkout was unprotected. Accordingly, the Board 


dismissed the complaint. The supporting evidence is summarized beldw. 


A. Background 


The Company operates a grocery chain throughout the Mid-West! and 
maintains a warehouse, bakery and regional office in Solon, Ohio. Over 
the years, the Company has engaged in collective bargaining with four labor 
organizations covering the employees at the Solon location. The Union? 
is the bargaining agent for the warehouse, bakery maintenance employees in- 
volved in this proceeding. (TXD 2). 


On November 25, 1964, the Company and the Union executed a col- 


lective bargaining agreement, retroactive to April 5, 1964 and effective until 
April 8, 1967, which was to continue in full force and effect from year to 
year thereafter unless either party served the other with written notice 60 
days prior to any anniversary date of a desire to terminate or modify the 
agreement (TXD 3; A. 299). Article 9 of the contract provides that, 

: 


“During the term hereof the Union agrees that there 
shall be no strike or any other interference with or 
interruption of the normal conditions of the Em- 
ployer’s business by the Union or its members. The 
employer agrees that there shall be no lockout. 


(TXD 3; A. 229) 


| 
2 International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local 197 (GCX 1(c)). 


On February 3. 19672 the Union mailed a standard contract “ter- 
mination or modification” notice to the Federal Mediation and Concilia- 
tion Service. with a copy to the Company (TXD 3; A. 236). On February 
8. John G. Burns, then president of the Union, dispatched a letter to Wil- 
liam Bedell, the Company’s labor relations representative and chief negotia- 


tor. which recited. “as per our sixty day notice mailed to you on February 


3, 1967, we hereby request changes in our present contract between your 


Company and our local union. We would appreciate a call from you at 
your convenience so that we may arrange a meeting to discuss said changes 
with you” (TXD 3: A. 238). 


B. The extension of the collective bargaining 
agreement, including the no-strike clause 


As a result of the Union’s letter the parties met on February 20 for 
an initial bargaining session. In addition to Burns, the Union was repre- 
sented by Joseph Trito, a business agent: the Company was represented 
by Bedell, Rockwell Gidcomb and Bernard Ruble (TXD 3; A. 151, 145, 
160, 126). During the meeting, Burns asked Bedell if he would agree that 
any wage increase negotiated be made retroactive to April 8, in the event 
that negotiations lasted beyond that date. Bedell indicated that the issue 
of retroactivity was prematurely raised since the current contract had ap- 
proximately 6 weeks to run and ample time was available to consummate 
a new contract (TXD 3; A. 151-152, 126). 


A second bargaining session was held on March 2. Once again, Union 


President Burns broached the subject of wage retroactivity (TXD 3; A. 118, 


3 All dates herein are 1967 unless otherwise indicated. 
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130, 155, 162). Bedell then agreed that any negotiated increase in wages 
would be made retroactive to the terminal date of the existing contract, 
provided that, in conformity with past practice between the parties, the 
Union and the Company continued to honor the terms of the current agree- 
ment until such time as a new contract was executed or the Union decided 
to engage in an economic strike. In the latter event, the issue of retroac- 
tivity would have to be negotiated. This was apparently agreeable to the 


Union (D&O 2, 4, TXD 3; A. 152, 162, 118, 154-156, 130). 


Negotiations continued after the March 2 session and, on April 4, Bedell 
mailed a tentative agreement reached by the negotiators to Burns (TXD 3; 
A. 146-147). This proposal was placed before the union membership which 
voted to reject it and the Company was so informed (TXD 3; A. 146-147). 
Following the rejection, the parties again met and continued bargaining (TXD 
4: A. 147); during the period between March 16 and April 18, the Com- 
pany submitted additional proposals all of which were turned down by the 
union membership (TXD 4; A. 142, 147, 215). 


Despite the passage of the expiration date of the old contract, the 
Company continued its terms and conditions in full force and effect. Work 
schedules, assignments and wages conformed with those set forth in the cur- 
rent agreement. Dues were checked off, health and welfare premiums were 
paid, grievances were processed and arbitrations were held on at feast two 
occasions in May, according to procedures defined in the 1964-1967 con- 
tract (D&O 2, TXD 4; A. 28, 119, 186). | 

On May 3, the Union and the Company engaged in another bargain- 
ing session. In addition to Union President Burns and Business Agent Trito, 
Union steward Alvin Silbaugh and two other union stewards also attended 


this meeting (TXD 4; A. 22-23). Bums and Trito requested that Bedell 


submit [the Company’s final] contract offer and Bedell compiled another 
(TXD 4; A. 23-24). 


Thereafter on May 7. a union meeting was held to consider the Com- 
pany’s proposal: some 150 warehouse employees attended (TXD 4: A. 24-25, 
64). President Burns chaired the meeting and Trito outlined and explained 
the Company’s contract offer (TXD 4: A. 64, 99, 25, 196). The proposal 
was rejected and the employees discussed a strike vote and the setting of 
a strike deadline (TXD 4; A. 26-27, 196, 65-66, 99-100, 106). Trito and 
Burns spoke against such action, stating several times that they would not 
entertain any deadline for strike action “as long as negotiations were in pro- 
gress” (TXD 4. 5: A. 196-197, 242). After further discussion, a motion 
was made. and overwhelmingly adopted. to strike at midnight on May 21, 
with the understanding that this would only be utilized as a “vote of con- 
fidence” (TXD 4. 5; A. 196-197). The minutes of this meeting indicate 
that Burns and Trito “would not entertain any deadline for strike action 
until all steps of bargaining were exhausted” and that the balloting was for 
the purpose of a “bargaining point and giving any one concerned power to 
take action” (TXD 5; A. 242). 


Trito and Burns also advised the membership that they would have to 
notify and secure the approval of William Presser, the President of the Cleve- 
land Joint Council, of which the Union was an affiliate (TXD 4, 5, 6; 

A. 108, 67, 28). At this time, the Union was apparently under trusteeship 
and William Presser was the trustee (TXD 4; 6; A. 42-43, 203-204). The 
Union constitution! states that before a local union takes strike action it 
must seek and obtain approval of the appropriate Joint Council (TXD 6; 


A. 233). As shown below, Presser subsequently appointed Harold Friedman 


as an administrator of the Union’s affairs. According to Friedman. where 


a local union has been placed under trustceship, the trustee or administrator 
“would have to call for a strike vote of the membership and then he would 
have to submit to” the Joint Council and the International for strike per- 
mission (TXD 8: A. 203-204, 208). 


On May 8, Union President Burns and stewards Silbaugh and Samuel 
Cunningham met with management officials Gidcomb and Ruble to discuss 
an employee grievance. During the meeting, Burns informed Gidcomb that 
“the men turned down your final proposal. They voted, about all of them 
voted to go out on strike in two weeks” (TXD 6; A. 29, 63, 186-187). 
Burns added that he would attempt to contact John Greeley, a representa- 
tive from the International, to utilize his services as a negotiator “because 
we got two weeks” (TXD 6; A. 29).4 Thereafter, Gidcomb related this 
information to Bedell (TXD 6; A. 156-157). | 

As indicated above, the Union was under trusteeship of the sien! 
tional Union (see GCX 5, p. 32). Sometime in May, Joint Council President 
and trustee of the Union, William Presser, who had apparently been noti- 
fied by the local union officials of the status of bargaining, appointed Har- 
old Friedman and Jack Presser as administrators of the affairs of the ‘Union 
(TXD 6; A. 44, 202-203). In this capacity, these men assumed the duties 
and responsibilities of the Union’s incumbent officers and Friedman was 
given the additional task of conducting negotiations on behalf of the’ ‘Union 
(Ibid. ). 


On May 19, the parties held another bargaining session (TXD Te A. 67). 
Burns, Trito and Steward Bartoroni were present, but Friedman assumed 
the chief negotiating role (TXD 7; A. 148). At the outset Friedman in- 
formed Bedell that he had been appointed as administrator of the Union 


and that he had come to ascertain whether the Union should be granted 
strike authority (TXD 7; A. 148). Bedell then asked Friedman if there 
was any basis for rumors of a strike on May 21. In reply, FESEES stated, 


4 Greeley is a troubleshooter connected with the International Union which a policy 
of sending in representatives to help in negotiations before a strike is authorized (TXD 9; 
A. 209). 


“There will be no strike on May 21. It’s possible you may have one on 

the 25th of May but the date is changeable, subject to negotiations and 
whether progress is made” (TXD 7: A. 149, 162-164. 119-120). Friedman 
continued that no strike permission had been granted by the appropriate au- 
thorities (A. 215) and that there would be no strike until the new administra- 
tors “had an opportunity to have a meeting with the people. to give them 

a proposal, and furthermore the Union had not requested strike permission 

to the Council of the International as the constitution provides. . . .” 
(TXD 8: A. 208-209). Friedman also added that the old contract was still 
in effect until strike permission was granted to the Union (TXD 8; A. 214- 
215). 


At the May 19 meeting, little progress was made in the discussion of 
substantive. contractual issues, because Friedman, “who had not participated 
in these negotiations, in this set of negotiations heretofore, was not up on 
the issues of the contract, itself, and he asked . . . several questions. He 
asked for a list of employees, he asked for classifications, wage rates, senior- 
ity lists. He also asked for a document to be given him which would con- 
tain the proposed changes by the Employer fitted into the framework of the 
old contract.” (TXD 7; A. 148-150). Bedell readily agreed to provide this 
information but observed that it might take 2 to 3 days before the Com- 


pany could collate ‘the material. Whereupon, the parties agreed to postpone 


the meeting until the Company could provide, and Friedman could digest, 


the information. Consequently, it was decided to re-schedule the meeting 
for June 1 and 2. The session then was recessed (TXD 7; A. 150-151, 74). 
According to Bedell, he left the meeting with the distinct understanding 
that, in view of Friedman’s comments and the scheduling of future negotia- 
tion dates. there would be no strike “until we had at least gotten back to- 
gether and cither we settled the contract or the union took its own course 
of action.” (TXD 7; A. 151). 


C. The walkout; the efforts of the Company and the 
Union to halt it and the Company’s discipline 
of the strikers 


Following the May 19 meeting, Bartoroni presented Friedman with a 
petition, addressed to International representative and trouble-shooter Greeley, 
and signed by approximately 100 employees, requesting that “a special meet- 
ing of the Union’s membership be called for the purpose of discussing and 
voting on the new contract proposal” (TXD 9; RX 8). Friedman prom- 
ised to hold a meeting but did not specify a date. Later, unknown to 
Friedman, a notice was posted in the warehouse stating that there would 
be a meeting of employees on Sunday, May 21, to discuss the status of 
negotiations (TXD 9; A. 77, 86, 210-211). 


On Sunday morning, May 21, approximately 200 employees appeared 


at the Union hall in response to the posted notice. When the Union offi- 
cials failed to appear, the men dispersed. That evening, a majority of the 
employees in the warehouse unit engaged in a strike (TXD 9: A. 91). 
Shortly after the work stoppage commenced at 10:30 p.m. on May 21, 
Company Vice President McDaniel and several other Company officials ap- 
proached the picket line and repeatedly informed the strikers that “they 
were violating our contract . . . this was a wildcat strike, ... unless they 
would return to work we had no choice but to consider that they had quit 
their jobs” (TXD 20; A. 122). Subsequently, a Company representative 
telephoned Union President Burns to report that a strike was in progress. 
Burns characterized the work stoppage as “wildcat” and promised to take 
action to terminate it (TXD 10; A. 168). On the morning of May 2 22, 
McDaniel sent a telegram to Cleveland Joint Council President William Presser 
in which he related that certain members of the Union “are refusing to 
work and are picketing contrary to our agreement” (TXD 10; A. 239). He 


inquired whether the strike had been authorized or sanctioned by te Council 


10 


and the International Union (TXD 10: A. 239). That same morning, Presser 
replied. “Strike sanction not authorized by Joint Council 41 of International 
Union. This is a wildcat strike” (TXD 10: A. 240). On May 23, Mc- 
Daniel telegraphed all strikers that “the present work stoppage at the Kroger 
Warehouse is unlawful and has not been authorized by your Union. Your 
International Representative has informed us that it is a ‘wildcat strike’... . 
I urge you to give very serious thoughts to returning to work. If you do 
not return to work on your next regularly scheduled shift your failure to 


return may result in your being replaced” (TXD 1Q; A. 241). 


After the work stoppage began, Friedman held meetings with the strikers 
in which he pleaded with them to return to work immediately and assured 
them that he would be able to convince the Company to allow all the strikers 
to resume their duties if they did so. He cautioned the men that “it was 
an unauthorized act... they were putting their jobs in jeopardy, the union 
could not back them, and that if they didn’t return to work they would 
leave themselves in the position of being fired” (TXD 11; A. 212). He 
further informed the strikers that “You’ve got a contract in effect. Go 
back to work. We are negotiating the contract and we can’t get anything 
straightened out until you return to work” (TXD 11; A. 233). He told 
them that “the contract continues from year to year unless terminated [and] 


that the contract was not terminated, that a request was made upon the 


Company to continue it and at no time was the Company notified of ter- 


mination” (TXD 11; A. 223-224). He also explained to them the neces- 


sity of securing strike approval from the Joint Council and the International 
([bid.). 


On May 28, the striking employees abandoned their work stoppage, 
and, through an attorney secured by Silbaugh, so notified the Company 
(TXD 12; A. 60). ‘That evening, Silbaugh and his fellow strikers reported 
to the warehouse where they were met by Company officials. Silbaugh 


1] 
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stated that he was resuming work pursuant to the Company’s telegram of 
May 23. He was told that “The work that you were to have done has 
been done. We will call you when we need you” (TXD 12; A. 34, 70). 
By letter dated May 29, the Company notified Silbaugh, Bartoroni, Cun- 
ningham and five other strikers, whom the Company believed to be the 
ringleaders in the strike movement, as follows (TXD 12; A. 230): | 


“During last week’s wildcat strike, you were warned that 
if you continued your unlawful strike activity and failed 
to return to your regularly-scheduled work shift, you 
would be considered to have quit your employment 
with Kroger. 


You were also told that your union did not sanction 
the strike and that your union called it a wildcat strike. 


Because of your refusal to return to work last week and 
because of your active role in the unlawful strike we are 
removing your name from our payroll.” 


On June 20, 165 of the remaining strikers received a probation notice char- 
acterized as a “Constructive Advice Record.” This document recited) that 
the men had recently engaged in an “unlawful wildcat strike” in violation 
of an existing contract between the Company and the Union, and advised 
that “This is to warn you that if you again refuse to work or if you en- 
gage in any such activity, you will be subject to disciplinary action up to 
and including discharge.” The period of probation imposed was 9 months 
(TXD 12; A. 227). | 


| 
On September 12, 1967, the Union and the Company reached dn agree- 


. - ° ie 
ment on a new contract. This contract provided for a wage increase in the 


first year of 25 cents per hour and, as in the case of earlier contracts be- 
tween the parties, was made retroactive to April 8, 1967 (TXD 12: A. 117). 
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Il. THE BOARD’S CONCLUSION 


On these facts, the Board, in agreement with the Trial Examiner and 
with two members dissenting, found that the Company did not violate the 
Act by penalizing the striking employees because their activity was unpro- 
tected. It concluded that the walkout was in violation of the no-strike 
clause in the collective bargaining agreement which had been extended and 
that such extension was not terminated in the manner agreed upon by the 
Union and the Company, ie., a union-authorized strike after negotiations 
had reached an impasse. Accordingly, the Board dismissed the complaint 
(D&O 3; TXD 15). 


ARGUMENT 


THE BOARD PROPERLY DISMISSED THE COMPLAINT ALLEGING THAT 

THE COMPANY VIOLATED THE ACT BY TERMINATING EIGHT EMPLOY- 

EES AND DISCIPLINING OTHERS WHO PARTICIPATED IN A STRIKE IN 

VIOLATION OF A NO-STRIKE AGREEMENT 

The General Counsel has the burden of affirmatively establishing by 

the preponderance of the evidence that a violation of the Act has been 
committed. International Woodworkers v. N.L.R.B., 104 U.S. App. D. C. 
344, 345, 262 F.2d 233, 234 (1958); Falstaff Brewing Corp., 128 NLRB 
294-295, n. 2 (1960), enf’d as modified, 301 F.2d 216 (C.A. 8, 1962). 


Where the Board finds that an employer’s conduct did not interfere with 


protected rights, the Board’s determination will be upheld unless it has “no 
rational basis” (International Woodworkers v. N.L.R.B., 105 U.S. App. D. C. 
37, 39, 263 F.2d 483, 485 (1959); Amalgamated Clothing Workers v. N.L.R.B., 
124 U.S. App. D. C. 365, 378, 365 F.2d 898, 911 (1966)), or unless “the 
evidence required the Board to uphold the claim” that the statute was vio- 
lated (Amalgamated Clothing Workers v. N.L.R.B., 118 U.S. App. D. C. 191, 
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334 F.2d 581 (1964)) because the only inference reasonably to be drawn 
from the record is that respondent violated the Act. It is well settled that 
a reviewing court may not “displace the Board’s choice between two fairly 
conflicting views, even though the court would justifiably have made a idif- 
ferent choice had the matter been before it de novo.” Universal Camera 
Corp. v. N.L.R.B., 340 U.S. 474, 488 (1951); International Woodworkers 
vy, N.L.R.B., supra, 104 U.S. App. D. C. at 345, 262 F.2d at 234. 


In the instant case, the Board found that the employees whose rights 
allegedly had been violated were engaging in unprotected activity because 
they struck in violation of a no-strike clause, as extended by their bargain- 
ing agent. Although the right to strike is a protected activity under the 
Act and an employer ordinarily may not penalize or refuse to reinstate em- 
ployees who have struck in aid of their demands,* it is clear that where 
they are represented by a collective bargaining agent, the bargaining agent 
may, by agreement, place limitations on the right to strike. Thus, it is 
well settled that employees who act contrary to their collective agreement, 
by violating a no-strike provision or otherwise, are engaged in unprotected 
activity and may be discharged. Artim Transportation System, Inc. 1 | 
N.L.R.B., 396 F.2d 359, 365 (C.A. 7, 1968) and cases there cited: Inter- 
national Union, UMW y, N.L.R.B., 103 US. App. D. C. 207. 211, 257 
F.2d 211, 215 (1958); cf. N.L.R.B. v. Rockaway News Supply Co., 345 
U.S. 71, 80-81 (1953). Accordingly, by participating in a strike in viola- 
tion of a no-strike agreement, employees forfeit any rights they may have 
had to reinstatement. See, Mastro Plastics Corp. v. N.L.R.B.. 350 U.S, 270, 
280 (1956).§ 


5 See, N.L.R.B. v. Washington Aluminum Co., 370 U.S. 9, 14-15 (1962). 


6 In Mastro Plastics, the Supreme Court, while recognizing the principle set forth 
above, held that the no-strike clause involved in that case did not waive the right to 
strike against serious unfair labor practices of an employer. 
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The Board’s dismissal of the complaint herein was based on its subsid- 
jary finding that the contractual no-strike clause was in effect at the time 
of the strike which! was not called or authorized by the bargaining agent. 
The Board found that the Company had acceded to the Union’s request 
to make any negotiated wage increase retroactive to the expiration date of 
the old contract. In consideration for such wage retroactivity, the Board 
found that the parties proceeded on the understanding that all provisions 
of the existing contract, including the no-strike, no-lockout clause, would 
be kept in effect until such time as a new contract was agreed upon or 


the Union broke off negotiations and authorized a strike (D&O 1-2). We 


submit that these findings are not without rational basis and are based on 


reasonable inferences from the record. 


As shown in the Counterstatement, on March 2, chief Company ne- 
gotiator Bedell acceded to the Union’s request for wage retroactivity con- 
ditioned, according to Bedell’s credited and uncontradicted testimony, upon 
both parties’ “continuing to honor the contract” (A. 154). The record also 
indicates that it was the understanding of the other negotiators who testi- 
fied that the old contract was meant to be continued and that this was in 
accord with past practice when wage retroactivity was agreed upon (A. 118, 
128, 162). Moreover, this was the understanding of Union administrator 
Friedman who, according to his uncontradicted testimony, made clear to 
Company officials; at a subsequent meeting, his view that the contract had 
been extended (supra, p. 8). Union officials Burns and Trito, who had at- 
tended the March '2 meeting, did not, so far as the record shows, question 
Friedman’s remarks. This view of the evidence is corroborated by evidence 
showing that the parties abided by the old contract beyond its expiration 
date: ie., the parties utilized the grievance-arbitration procedure, the Com- 
pany made payments to the health and welfare fund and checked off dues 


and remitted them to the Union. The latter is particularly significant, for, 
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| 
as the petitioner readily admits (Br. 34), the Company was free, in thé ab- 


sence of an extended agreement, to halt the dues checkoff procedure. | | See, 
Industrial Union, Marine & Shipbuilding Workers v. N.L.R.B., 320 F 24 615, 
619 (C.A. 3, 1963), cert. denied, 375 U.S. 984 (1964).” ) 

Petitioner apparently concedes (Br. 23) that there was a wage reuoacs 
tivity agreement and an implied continuation of the old contract. He in- 
sists, however, that the no-strike provision of the old contract was not ex- 
tended. There is, we submit, absolutely no evidence to support this assertion. 
The Union did not seek, either at the March 2 meeting or at any other 
meeting, to exclude from the extended agreement the no-strike, no-lockout 
clause. As the Board noted (D&O 2-3) and as the petitioner seems to rec- 
ognize (Br. 19-20), the extension of the no-strike provision appears to| have 
been the quid pro quo for the Company’s willingness to accede to the Un- 
ion’s request for wage retroactivity. In addition, it is apparent that the 
Union obtained, by extension of the agreement, a guarantee against a lock- 
out.® as well as a continued checkoff of union dues. The Company, of 
course, obtained a commitment that the contract, including the no-strike 
clause, would be extended until, as we show below, the Union called ‘ 
strike. The Company was thus relieved of the danger of a strike — which 
appeared increasingly imminent — by employees acting without the approvai 
of the bargaining agent.? | 


7 Of course, some of the other working conditions established in the expired agree- 
ment could not be altered unilaterally until an impasse took place. See, N.L.R.B. v. 
Wooster Div. of Borg-Warner Corp., 356 U.S. 342 (1958): Industrial Union, Marine & 
Shipbuilding Workers v. N.L.R.B., supra, 320 F.2d at 618. However, there was tésti- 
mony that the Company continued to apply the expired contractual provisions not be- 
cause this was required by law, but pursuant to its agreement to do so (A. 132).; 


8 cf. Lewis Lane v. N.L.R.B., 418 F.2d 1208 (C.A.D.C., 1969), affirming dismissal 
of complaint in 171 NLRB No. 97 (1968). 


9 As shown in the Vounterstatement, the no-strike clause prohibited a strike by the 
Union “or its members” (supra, p. 3). 
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There is testimony, of course, that at the March 2 meeting the parties 
discussed the possibility of strike action. However. the evidence. both as 
to what was said at the March 2 session and the subsequent conduct and 
understanding of the parties, fairly supports the Board’s finding that the 
reference to strike action concerned the condition which would terminate 
the extended agreement and the wage retroactivity agreement. Petitioner 
seems to agree, for his real contention is that continued extension of the 
old agreement (and the retroactivity provision) was predicated on the “ab- 
sence of a strike” (Br. 20) and that any strike terminated such extension 
and wage retroactivity agreement (Br. 20-21 and 29-30). As we show be- 
low, however, the Board properly found that the condition under which 
such agreements would terminate was a strike called or authorized by the 
bargaining agent, not the employees, and that such a strike would be called 
only after negotiations broke down. As the Board stated, “the termination 
of the extended agreement was conditioned only upon a union authorized 
strike which both parties contemplated as a possibility in the event of a 
bargaining impasse might later be reached, but not before” (D&O 3). 


It is clear that the parties contemplated that only a strike called or 


authorized by the Union would terminate the extended agreement, in effect 


modifying the written no-strike clause to ban only strikes by members with- 


out the approval of the Union. Thus, after testifying concerning the exten- 
sion of the old agreement and the wage retroactivity agreement, Bedell 
credibly testified, “If the Union took economic action on its own, however, 
such wage adjustments would be renegotiable,”’ and he clearly stated that 
this meant an “authorized” strike (A. 155). Likewise, Gidcomb testified 
that the extended agreement was to last until a new agreement was reached 
or “there was a strike called by the Union itself” (A. 162) (emphasis added). 
It would make no!sense for the Company to condition termination of the 


extended agreement on a strike undertaken by employees without the approval 
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of the duly constituted bargaining agent with whom the employer was deal- 


ing. Indeed, it appears that this was the very eventuality which the Com- 
pany sought to avoid in agreeing to wage retroactivity and extension of the 
contractual no-strike clause. Moreover, the Union leadership, at the May 7 
union meeting and at the subsequent bargaining session on May 19, made 
clear both to the membership and the Company that the Union itself would 
not call or authorize a strike until certain other conditions were met. Fi- 
nally, Company and Union officials later indicated to the strikers that their 
walkout was unauthorized and in violation of the agreement of the patties 
(supra, pp. 9-10). | 


The Board’s finding that the Union would not call a strike until after 
impasse is also adequately supported by the record. Thus, according to 
the credited testimony of employee Samuel Cunningham, Burns and Trito, 
who attended the March 2 bargaining session, took the position at the May 
7 union meeting that the Union should not strike “as long as negotiations 
were in progress...” and that the strike vote taken at that meeting was 
taken as a “confidence vote” (TXD 5: A. 196-197). Likewise, the minutes 
of that meeting make clear that this was the intent of the Union leadership 
(supra, p. 6). Moreover, Friedman’s remarks at the Mav 19 bargaining ses- 
sion and Bedell’s understanding of those remarks indicate that the Union 
would not strike until after further efforts at negotiations proved unsuc- 
cessful (supra, pp. 9, 8). Indeed, the parties scheduled another bargaining 
session. There is no evidence that Burns or Trito, who attended the May 
19 session as well as the earlier ones, believed otherwise. Accordingly, the 
evidence fairly indicates that the Union did not intend. as it made clear 
both to the Company and the membership, to call a strike until it con- 


cluded negotiations proved unsuccessful, i.e., an impasse developed.!° 


10 On this point, petitioner asserts that the Examiner improperly admitted into, evi- 
dence the minutes of the May 7 union meeting (Br. 12-14). They were admitted, into 


(cont’d) 
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Petitioner’s attack on the Board’s finding is based on a restrictive view 
of the understanding of the partics which would limit the Board’s inquiry 
solely to what took place on March 2. It hardly needs citation of author- 
ity to point out that the trier of fact can infer the scope of an agreement 


or understanding from subsequent statements and conduct. This is particu- 


larly applicable here since on March 2, the contract had not yet expired 


and thus the conduct of the parties after the expiration of the contract is 
much more relevant to their understanding. Moreover, the nature of an 
agreement or understanding in a collective bargaining context is not to be 
judged by the technical rules of contract law and may be shown by the 
conduct of the parties. See, Lozano Enterprises v. N.L.R.B., 327 F.2d 814, 
818 (C.A. 9, 1964); N.L.R.B. v. Scientific Nutrition Corp., 180 F.2d 447, 


(Footnote 10 continued) 


evidence through the testimony of Friedman who was the chief Union official at the 
time of the hearing and who testified that the document, which is identified as the 
minutes of the May 7 meeting, was taken from the Union files over which he has cus- 
tody (A. 205). The writer of the minutes was not identified in the document or at 
the hearing (A. 206). Counsel for the General Counsel objected to the admission of 
the minutes, but offered no rebuttal testimony to establish that the document was not 
taken from the Union files or was not the actual minutes. The record shows that min- 
utes were taken and read at the May 7 meeting (A. 27). We submit that, in these cir- 
cumstances, the Examiner could properly exercise his discretion in such matters and ad- 
mit the minutes into evidence, as he did (A. 207), for whatever probative value he 
believed they had. See generally, McCormick on Evidence, Ch. 32, Sec. 288-289 (1954). 
Minutes are clearly within the business records exception to the hearsay tule (V.L.R.B. 
v. Sharples Chemical Co., 209 F.2d 645, 653 (C.A. 6, 1954)) and the Examiner’s ruling 
is in accord with the acknowledged policy of favoring admissibility. (Cf. M.L.R.B. v. 
Tex-Tan, Inc., 318 F.2d 472, 484 (C.A. 5, 1963)). 


In any event, even if this ruling was erroneous, it was not prejudicial since the 
Board’s finding is supported by the credited testimony of Samuel Cunningham and is 
corroborated by Friedman’s statements at the May 19 bargaining session which were 
consistent with this finding (see also, A. 204). Silbaugh himself testified that the strike 
vote was conditioned on whether “negotiations . . . improve[d] properly” (A. 27). 
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449-450 (C.A. 9, 1950) (“informal understanding” held to supplement | writ- 
ten agreement). Thus, the credited testimony reasonably interpreted shows 
that an “authorized” strike which would terminate the extended agreement 
meant one called and authorized by the Union in any way it or its duly 
constituted leadership called or authorized strikes. The evidence we have 
discussed above also shows that the bargaining agent herein intended to au- 
thorize a strike only after negotiations were given a charice and resulted in 
an impasse. The Union transmitted this information to the Company which 
continued to rely on the Union’s commitment, continued to apply the con- 
tract and did not change its agreement on wage retroactivity. And, in their 
dealings, the parties acted consistently with their understanding that the 
contract, including the no-strike clause, was extended until the Union itself 
decided otherwise. It is really not significant that the Union did not spell 
out at the March 2 meeting what, as an internal matter, would constitute 
an authorized strike. Indeed, this was probably none of the Company's 
business. Cf. N.L.R.B. v. Wooster Div of Borg-Warner, 356 U.S. 342. 349- 
350 (1958). What is significant is that the Union, the bargaining agent 
herein, made an agreement that only a strike called by it would terminate 
the extended agreement. There is no contention that either Union Presi- 
dent Burns or Friedman, who later took over the administration of the Un- 
ion, called the strike of May 22 on behalf of the Union. Whatever the in- 
ternal requirements were for union strike action, it is clear from the record 
that the duly constituted authorities of the Union did not call or authorize 
a strike, and did not intend to call or authorize a strike until an impasse 


in negotiations. ! 


| 
It appears, moreover, that Union officials Trito, Burns and Friedman 


did not intend to call or authorize a strike unless and until the Joint) Coun- 


cil approved such action (supra, pp. 6, 8). Petitioner’s elaborate argument 


(Br. 27-28) relating to the internal union requirements for an authorized 
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strike misses the mark. Petitioner does not show that the Union called 
or authorized a strike and, even assuming that the approval of the Joint 
Council was not'required by the International constitution, the evidence 
indicates that the Local Union did not intend to call or authorize a strike 
until it received such approval. Indeed, contrary to petitioner, the uncon- 
tradicted testimony of Administrator Friedman indicates that the constitu- 


tion or some other internal union practice required — at least for a trust- 


eed local — that such approval be secured before strike action was taken, 
and no such approval was given here (A. 203-204, 208).1! 


As we have mentioned, it is undisputed that the strike which began 
on May 22 was neither called nor authorized by the Union. When the 
strike began, Company and Union officials told the strikers that their con- 
duct was in violation of the agreement of the parties and that negotiations 
were still in progress and asked them to return to work. The strikers re- 
fused and thus, under the authorities cited above (supra, p. 13), were un- 
protected from ‘being disciplined by their employer for refusing to work. 
The cases cited by petitioner at Br. 30-31 are clearly distinguishable. In 
International Union, UMW y, N.L.R.B., supra, 257 F.2d 211, the issue was 


not whether certain conduct was protected or unprotected, but whether 


1] As petitioner points out (Br. 15-16), there is a conflict in testimony as to whether 
Trito and Burns, at the May 7 meeting, stated that they would merely report what hap- 
pened at that meeting to Presser, the Union trustee and President of the Joint Council, 
or that they needed his approval for strike action. To the extent that this issue has 
any relevance, the Examiner discredited the version offered by petitioner’s witnesses 
and credited the latter version, relying on the testimony of Wilfred Cunningham (TXD 
8: A. 108). His finding is also supported by the clear import of the constitution (TXD 
5.6; A. 242), as interpreted by Union Administrator Friedman in his uncontradicted tes- 
timony, discussed above in the text. Moreover, where, as here, the Examiner, relying 
in part on the demeanor of the witnesses, discredits the testimony of some, the Board 
may conclude “not only that the witnesses’ testimony is not true, but that the truth 
is the opposite of his story... .” N.L.R.B. v. Walton Mfg. Co., 369 U.S. 404, 407- 
408 (1962). 
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a union committed an unfair labor practice by striking in derogation of. 
ambiguous contract provisions which the Court thought did not constitute 
a no-strike clause. Moreover, here there was no ambiguity in the written 
no-strike clause and it clearly applied to union members. In N.L.R.B. ¥, 
Lion Oil Co., 352 U.S. 282 (1957), the Court was construing the limited 
prohibition of a strike or lockout contained in Section 8(d)(4) of the Act, 
not the contract of the parties, which, in that case. did not contain a no- 


strike clause, or any other agreement of the parties. 


The petitioner also argues (Br. 21) that, even assuming that the strike 
was in violation of an extended no-strike clause, the Board should have | 
held that, as a matter of policy, the strike in the instant case was never 
theless, and contrary to the authorities cited above (supra, p. 13), protected. 
We submit that the Board properly refused to create, in the instant case, 
an exception to the general rule that strikes in violation of a no-strike | 
agreement entered into by the employer and the proper bargaining agent 
of the employees are unprotected. Thus. the partics herein agreed to ex: 
tend the agreement, including the no-strike clause, for purposes of their 
own which are most consistent with the policy of industrial peace that. 
the Act seeks to promote. The Board is. in these circumstances. not free 
to tell the parties that they ought not agree to stabilize the employment 
relationship and insure industrial peace for a period while negotiations for 
a new contract are in progress. Cf. N.L.R.B. v. American National In- | 
surance Co., 343 U.S. 395, 404 (1952). It appears as reasonable to | 
recognize agreements not to strike during a period of negotiations for 4 
new contract after expiration of the old. as to recognize no-strike agred- 
ments during the fixed term of a contract. Although Section 8(d)(4) by 
its terms does not apply to this case, the underlying policy of that sec- 


tion — that is, that lockouts and strikes are to be prohibited for a speci- 


fied period while negotiations are in progress for the modification or ter- 
mination of a collective bargaining agreement — is consistent with the agree- 
ment of the parties herein to extend the no-strike clause until the Union 


itself concluded that negotiations had proved unsuccessful. 


Most importantly, however, petitioner’s contention that the strikers 
herein be accorded immunity from discharge despite the extended no- 
strike agreement flies in the face of Section 9(a) of the Act which com- 
mits to the duly selected bargaining agent the exclusive authority to deal 
with the employer. See, Medo Photo Supply Corp. v. N.L.R.B., 321 U.S. 
678, 683-684 (1944).!2, The Union here was the properly selected bar- 
gaining agent of the employees and thus was authorized to make the no- 
strike commitment |it did in this case. As the Supreme Court stated in 
Mastro Plastics Corp. v. N.L.R.B., supra, 350 U.S. at 280: 


On the premise of fair representation, collective- 
bargaining contracts frequently have included certain 
waivers of the employees’ right to strike and of the 
employers’ right to lockout to enforce their respec- 
tive economic demands during the term of those 
contracts. Provided the selection of the bargain- 
ing representative remains free, such waivers con- 
tribute to the normal flow of commerce and to the 
maintenance of regular production schedules. In- 
dividuals violating such clauses appropriately lose 
their status as employees. 


The no-strike agreement herein prohibited a strike until and unless the Union 
called or authorized one, after an impasse in negotiations. The strikers 


defied this commitment. As the Examiner stated (TXD 14): “A wildcat 


12 The proviso to Section 9(a), which is not applicable here, permits the individual 
processing of grievances, but also provides that the bargaining agent has a right to be 
present. 
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strike called in disregard of a no-strike agreement ‘is a particularly harm- 
ful and demoralizing form of industrial strife and unrest, the necessary ef- 
fect of which is to burden and obstruct commerce, but also that it is 
necessarily destructive of that collective bargaining which it is the pur- 
pose of the Act to promote,’” quoting from N.L.R.B. v. Draper Corp., 
145 F.2d 199, 203 (C.A. 4, 1944). Indeed, since a strike called by a 
union in violation of a no-strike agreement is ordinarily unprotected, there 
is no reason for according greater protection to a “wildcat” strike than to 
an authorized strike where either is in violation of such an agreement. 
Moreover, the wildcat strikers in the instant case could not, in view of 
the agreement made by their bargaining agent, be in the same position 

by striking on their own as they would have been had the Union called 
the strike. As the Examiner also pointed out (TXD 14), where the em- 
ployees are dissatisfied with their bargaining agent, they are permitted, 
under the Act, to petition the Board to decertify the bargaining agent 
through a formal election. This was not done here and the employees 
must abide by the agreements made by their duly authorized waretates 
agent, even though, as here, such agreements may limit the right to strike. 
Petitioner’s suggestion, at p. 40 of his brief in a different context, that 
the decision of a majority of the employees constituted Union action is 
contrary to the principle of exclusivity embodied in Section 9. Majority 
sentiment on any particular issue may ebb and flow, but, once a majority 
of the employees has selected a bargaining agent, it alone is charged with 
fairly representing the interests of all the employees until it is properly re- 
jected or decertified. “The purpose of the Act [is] not to guarantee to 
employees the right to do as they please but to guarantee them the fight 
of collective bargaining for the purpose of preserving industrial peace,” 
N.L.R.B. v. Draper Corp., supra, 145 F.2d at 203.18 | 


13 In view of the Board’s disposition of this casc, there is no need for the Court to 
consider whether, in the absence of an extended no-strike agreement, the unauthorized 
‘(cont’d) 


CONCLUSION 


For the foregoing reasons, the Board respectfully submits that the 


petition for review should be denied. 
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ROBERT A. GIANNASI, 
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National Labor Relations Board. 


February, 1970. 
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strike of the employees herein was unprotected because, under the principles of V.L.R.B. 
v. Draper Corp., 145 F.2d 199 (C.A. 4, 1944), it was in derogation of the position of 
the bargaining agent, or whether, as the petitioner contends in part II of his argument 
(Br. 35-40), it was protected because it was consistent with such position. We do not 
believe that the Board or the Examiner faced or answered this question (see D&O 3; 
TXD 2, n. 2), and in the event that the Court does not accept the Board’s finding 

that the strike was in violation of the extended no-strike clause, a remand appears nec- 
essary for the Board to consider this question independently of the existence of a no- 
strike agreement. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,478 


Alvin Silbaugh, Jr., et al., 
Petitioner, 


v. 


National Labor Relations Board, 
Respondent , 


and 


The Kroger Co. (Cleveland Division, 
Intervenor 


On Petition for Review of an 
Order of the National Labor Relations Board 


BRIEF FOR THE INTERVENOR 


ISSUE PRESENTED 
Whether the Board properly dismissed the complaint. 


COUNTERSTATEMENT OF THE CASE 


Pursuant to Rule 28(i) of the Federal Rules of Appellate Pro- 
| 


cedure, the Intervenor hereby adopts Respondent's Counterstatement 


of the Case. | 


ARGUMENT 


Substantial Evidence on the Record as 6 

Whole Supports the Board's Finding, 

In Agreement with the Trial Examiner, 

That the Petitioners Were Discharged 

For Proper Cause and Are Not Entitled 
To Reinstatement. 


It is well settled that an employer may discharge or other- 
wise discipline employees who strike in violation of a no-strike 


clause of a collective bargaining agreement. Mastro Plastics Inc. 


ye NeLeReBe» 350 UeS. 270 (1956); NeL.R.B. bd. Sands Mfg. Co-, 306 


U.S. 322 (1939);  Artim Transportation Systems, Inc. v- N.L.R.B., 
396 F.2d 359 (C.A. 7, 1968). On this point, the Board's majority 
and minority appear to be in agreement (D&0 5). The crucial de- 
termination in the case is, therefore, whether or not there existed 
a binding no-strike agreement at the time of the strike. We sub- 
mit that the Board's finding in this regard is amply supported by 
substantial evidence. 

As we have done with the Statement, the Intervenor also 
adopts the Argument portions of the Board's brief. In the interest 
of avoiding unecessary duplication, while preserving its position, 
the Intervenor will limit its brief to a discussion of points not 
covered in the Board's brief. 

As the Board's opinion points out, all Board members acknow- 
ledged that the ‘collective bargaining agreement between the parties 
was extended beyond April 8, the original expiration date (D&O 2). 
The minority opinion, while conceding that the contract was 


extended by mutual agreement, inexplicably rewrites the contract 


== 


to extract the no-strike, no-lockout clause (D&O 4). The minority 


reasons that the extension of the entire contract by mutual agree- 


ment falls short of an express waiver of the right to strike 

(D&O 4). This reasoning does not withstand scrutiny. The logical 
result of the minority's ratio decidendi is that the parties would 
have to spell out each and every clause of the contract they were. 
extending and could not simply agree to extend the package as a 
whole. This is absurd. 

The Petitioner points out on pp. 33-34 of its brief that the: 
Company could not have unilaterally made any changes in wages, : 
hours, or working conditions without committing an unfair labor 
practice. Assuming that the parties had not bargained to impasse, 
this is true. Petitioner also points out that the grievance pro- 
cedures of a collective bargaining agreement have been held to : 
extend beyond the life of the agreement. The only remaining pro-: 
visions are those clauses providing for arbitration of arene 
grievances and the no-strike, no-lockout clause. What then were | 
the parties extending if they did not intend to extend the arbi- : 
tration and no-strike, no-lockout provisions? 

It seems clear that the Company and the Union opted for 
industrial peace by extending the collective bargaining agreement. 
Neither party was required to take such action, but they did. Ana 
there can be no doubt that the Union considered the strike a eles 


violation of its agreement with the Company. If the Company cannot 


rely on a meeting of minds with the employees' statutory repre- 


sentative, what can it rely on? It is submitted that individual 
repudiation of such an agreement, even by 2 majority of the 
employees represented, would undercut the basic fabric of labor 
relations - the collective bargaining agreement. It is fundamental 
labor policy that’ the personal wishes of the individual must defer 


to collective bargaining principles. See, Allis-Chalmers Mfg. Co. 


vy. NeL-R-B., 388 U.S. 175 (1967); Republic Steel Co. v. Maddox, 


379 U.S. 650 (1965)- 

There can be no question that the day-by-day extension of the 
collective bargaining agreement extended the contract's grievance 
and arbitration procedures. Since a no-strike provision is the 
guid pro quo for the arbitration provision [Steelworkers V- 
American Mfg. Co., 363 U.S. 564 (1960)], it follows that the 
no-strike provision was extended. As long as there is an 
effective arbitration provision, as here, it, rather than a strike, 
is the terminal point of a disagreement. Steelworkers v. Warrior 
& Gulf Navigation Co., 363 U.S. 574 (1960). 

In sum, this is a case where the Company and the Union reached 
agreement to extend the collective bargaining agreement while 
negotiations continued. Unless the Company can rely on such an 
agreement, it would be in an untenable position. Unable, by law, 
to negotiate directly with the employees, a Company must be able 


to rely on agreements with the employees' statutory representative. 


1/ 
As the Trial Examiner pointed out, the law provides for 


ways employees may rid themselves of a bargaining repre- 
sentative (TXD 14, p. 9). 


ahs 


As stated by the Examiner (TXD 14): 


Once a labor organization has been selected as a 
bargaining agent, it is thus made the exclusive 
representative of all employees for the purpose of 
collective bargaining. There can be no effective 
contract negotiations as envisaged by the Act if 
employees are at liberty to ignore the bargaining 
agency relationship thus established, to disregard 
the restraints upon strike action to which their 
agent has agreed in order to promote industrial 
peace, and to take matters into their own hands by 
engaging in a strike which impedes and undermines 
the bargaining process. 


CONCLUSION 


For the foregoing reasons, and for the reasons stated in the: 


Board's brief, we respectfully submit that the Petition for Review 


of the Board's order should be denied. 
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